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I. INTRODUCTION 

Over the past two decades, developments in communication and information technology 

have transformed the manner in which evidence is collected, analyzed and utilized in both 

judicial and administrative proceedings.1 While access to more information – specifically 

evidence that presents unaltered accounts of physical interactions between people – can 

increase the likelihood of securing rightful convictions and holding individual perpetrators to 

account, the desire to gather more types of information must be balanced by a commitment 

to protecting peoples’ civil rights, namely the right to privacy. In this regard, the unique 

capability of Artificial Intelligence (AI) to not only interpret, but also adapt to, its surrounding 

environment without threatening or imposing upon a person’s right to privacy2 presents a 

groundbreaking opportunity to address some of the evidentiary gaps that exist in cases 

involving sexual assault, abuse and other forms of misconduct.  

 

Accordingly, the purpose of this White Paper is to provide guidance on admitting SAIFE 

technology (‘SAIFE’) into evidence in jurisdictions across the United States. While the rules 

governing admission of SAIFE technology will depend upon the state and specific judicial 

and/or administrative body overseeing the matter, this White Paper will assess evidentiary 

issues against the standards established by the Federal Rules of Evidence (FRE) given that 

most state courts and administrative bodies have adopted rules that follow FRE and rely 

heavily on the case law and judgments of other jurisdictions.3 Hence, this White Paper will 

begin by situating SAIFE technology within broader discussions on the evidentiary hurdles 

that arise in sexual assault proceedings, and explore some of the legal implications of using 

AI as a form of digital evidence, paying special attention to the ruling in Lorraine v. Markel 

American Insurance Company, 241 F.R.D. 534 (D. Md. 2007).4 It will then move on to navigate 

evidentiary issues under FRE, including those concerning relevance and conditional relevance, 

testimony by expert witnesses, hearsay and its exceptions, authentication, as well as the 

exclusion of relevant evidence due to the danger of harm. The White Paper will conclude by 

offering a general approach for admitting SAIFE technology into evidence.  

 

 

 
1

 Goodison, S., Davis, R., and Jackson, B. (2015). ‘Digital Evidence and the U.S. Criminal Justice System: Identifying 

Technology and Other Needs to More Effectively Acquire and Utilize Digital Evidence’, at 1. Priority Criminal Justice Needs 
Initiative. RAND Corporation. 
2

 Rigano, C. (Jan 2019). ‘Using Artificial Intelligence to Address Criminal Justice Needs’, at 1. National Institute of Justice 

Journal, Vol. 280. Available at: https://www.nij.gov/journals/280/Pages/using-artificialintelligence- 
to-address-criminal-justice-needs.aspx. 
3

 American Bar Association. (2 April 2019). ‘Authenticating Digital Evidence’. Available at: 

https://www.americanbar.org/groups/gpsolo/publications/gp_solo/2014/september-
october/authenticating_digital_evidence/  
4

 Grimm, P., Ziccardi, M. and Major, A. (June 2015). ‘Back to the Future: Lorraine v. Markel American Insurance Co. and 
New Findings on the Admissibility of Electronically Stored Information’, at 353. Akron Law Review: Vol. 42: No. 2, Art. 2. 
Available at: http://ideaexchange.uakron.edu/akronlawreview/vol42/iss2/2 

https://www.americanbar.org/groups/gpsolo/publications/gp_solo/2014/september-october/authenticating_digital_evidence/
https://www.americanbar.org/groups/gpsolo/publications/gp_solo/2014/september-october/authenticating_digital_evidence/
http://ideaexchange.uakron.edu/akronlawreview/vol42/iss2/2
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II. PROBLEM STATEMENT  

One of the most significant challenges in matters involving sexual assault is the absence of 

direct evidence, which is often required to secure a criminal conviction or otherwise hold 

individual perpetrators to account in either civil and/or administrative proceedings. Unlike 

other types of crimes, such as assault with grievous bodily harm (GBH) or theft, which often 

result in some form of concrete harm – whether it be permanent injury or tangible pecuniary 

loss – damages resulting from sexual assault are not always signified by a physical marker (i.e. 

beatings, scratches, bruises, bleeding), but may, in fact, manifest themselves in ways that 

extend beyond the physical body. Although some jurisdictions have evolved in their 

acceptance of evidence relating to the psychological impact of sexual assault on victims - 

namely through the introduction of expert testimony relating to Rape Trauma Syndrome 

(RTS)5 – in most states, evidence of RTS alone is not sufficient to prove rape.6 While the use 

of RTS in criminal proceedings is not without fault, especially given the inherent danger in 

assuming that all victims respond the same way7, the courts’ tendency to minimize the value 

of anything less than direct evidence means that victims who cannot offer DNA evidence, 

video or audio recordings, or even witness statements to corroborate their version of events, 

are left with very little recourse in the justice system.   

 

While these standards of evidence are most prevalent in the criminal justice system, similar 

patterns operate in other institutions that are responsible for adjudicating allegations of 

sexual assault, including large corporations, government departments, universities, and other 

commercial entities. These entities are not bound by the same evidentiary rules as criminal, 

civil, or even administrative proceedings8; however, similar rules and norms are often relied 

upon when investigating complaints of sexual assault and misconduct, resulting in certain 

forms of justice – namely termination, expulsion, or even disciplinary measures – to extend 

beyond the reach of many victims. Further, although the #MeToo movement shattered myths 

about sexual assault and its prevalence across society, institutional responses remain 

 
5

 RTS describes a range of psychological conditions that someone who has been raped typically experiences, which includes 
disruptions in the physical, emotional, cognitive, behavioral, and interpersonal characteristics of the victim.  People suffering 
from RTS can experience symptoms for days, months and even years after the assault.   
6

 See People v. Bledsoe (1984), 36 Cal.3d 236, 247–248 [203 Cal.Rptr. 450, 681 P.2d 291] (In California, evidence of RTS 
may be admissible to rebut an inference that a victim’s conduct is inconsistent with a claim of rape but cannot be used to 
prove rape.); State v. Marks, 231 Kan. 645, 647 P.2d. 1292 (1982). (In Kansas, RTS is admissible when offered by a qualified 
expert in a defense-of-consent case because it is evidence that is both reliable and probative of a forcible sexual assault; 
Commonwealth v. Mamay, 407 Mass. 412, 421, 553 N.E.2d 945 (1990) (In Massachusetts, RTS is considered to be “beyond 
the jury's common knowledge” and, thus, evidence of RTS is admissible when offered by a qualified expert to explain a 
victim’s behavior and to rebut attacks on credibility because it is beyond the common knowledge of a juror to accurately 
assess credibility).   
7

 Henson v. State, 535 N.E.2d 1189, 1192-93 (Ind. 1989).  
8

 Weizel, L. (Oct. 2012). ‘The Process That is Due: Preponderance of the Evidence as the Standard of Proof for University 
Adjudications of Student-on-Student Sexual Assault Complaints’, at 1655. Boston College Law Review: Vol. 53, No. 4, Art. 
10. Available at: https://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=3259&context=bclr  

https://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=3259&context=bclr
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inconsistent, fragmented, and contentious, with leadership not always knowing how to 

balance the right of the accused to due process against the right of the victim to access justice.  

 

Thus, the most effective way to address this evidentiary gap is by developing a source of 

evidence that can offer an unbiased account of physical interactions between people without 

infringing upon their right to privacy. Such evidence, if trustworthy, can be used to: (1) 

demonstrate what happened at a given point in time in a reliable and neutral manner; (2) 

protect the privacy rights of all parties – including both perpetrators and victims – by not 

capturing any personal information that could be used to identify either party (i.e. such as 

face or voice recognition, or audio/video recordings); and (3) ensure that judicial and 

administrative decisions in matters involving sexual assault, abuse and other forms of 

misconduct, are based on a reliable body of evidence.   

 

 

III. THE CASE FOR SAIFE TECHNOLOGY  

In light of the unique context in which sexual assault, abuse, and other forms of misconduct 

most often takes place – which is typically behind closed doors and in the absence of 

witnesses9 – SAIFE technology has the potential to increase the availability of evidence by 

acting as a digital chaperone in private commercial spaces. Using infrared sensor technology, 

SAIFE technology ascertains a person’s body parts (i.e. head, feet, hands, legs, buttocks, etc.) 

and tracks their movement through time and space in a specific location by means of an AI 

algorithm that is used to identify physical actions and then classify according to risk.10 Having 

no distinguishing features like face or voice recognition, and purposely designed not to 

capture any audio or video footage, SAIFE technology manages to mitigate against privacy 

rights concerns, as the information it gathers is simply a data point from which to deduce 

information about the location and actions of a particular person. In this regard, the case for 

SAIFE technology is strong in light of its unique capacity to resolve some of the evidentiary 

gaps, and, perhaps even more importantly, to disrupt the occurrence of sexual assault, abuse 

and misconduct by penetrating the secrecy of the environment in which they often take place. 

 

a) Using SAIFE technology as a digital chaperone  

In recent years, almost every facet of the medical profession has integrated the use of 

‘chaperones’ into their regular course of business to serve as a safeguard for both patients 

and healthcare professionals. Most often, the chaperone is someone employed by the 

medical practice (i.e. nurse, physician’s assistant, receptionist, etc.) who is present to assist 

 
9

 Biron, R. (June 2017). Behind Closed Doors: Rape, Murder and the Misplaced Confidence of Men. Pacific Standard. 

Available at: https://psmag.com/social-justice/behind-closed-doors-rape-murder-misplaced-confidence-men-81024 
10

 Shepherd AI. Internal document.  

https://psmag.com/social-justice/behind-closed-doors-rape-murder-misplaced-confidence-men-81024
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the medical professional with the procedure (i.e. handling instruments) and to act as a 

witness to the conduct of both the patient and the healthcare professional. This is due, in 

part, to rising claims of medical malpractice and misconduct against healthcare professionals, 

and to increase the comfort of patients during ‘intimate examinations’, such as those 

involving the breasts, genitalia and rectum.11 Chaperones have been so effective in the 

medical field, that other sectors have begun to integrate them into their own practice, with 

chaperones making an appearance in schools, daycare facilities, and elderly homes. Despite 

their effectiveness, however, chaperones come with cost implications and place additional 

pressures on staff, compelling many companies to replace human chaperones with digital 

ones, by using AI programming and technology to detect and interpret people’s actions and 

behaviors.12   

 

Accordingly, SAIFE technology can be used as a digital chaperone in commercial spaces, 

including professional spas, which often involve intimate services conducted behind closed 

doors, creating an environment that is ripe for abuse. Mounted to the ceiling with a top-down 

view of the room, SAIFE is able to scan the area in real time and monitor the interaction 

between the massage therapist and the client, as if it were a live chaperone in the room 

observing the treatment. Accordingly, SAIFE can be used to identify problematic behaviors 

and actions by members of staff (as well as customers) using AI algorithms that perform 

pattern analysis and scene understanding in accordance with industry standards for massage 

therapy. In this regard, SAIFE can be used to maintain the professional integrity of the 

business by: (1) ensuring that clients and employees engage in appropriate behavior 

throughout the duration of a treatment or service; and (2) providing a reliable source of 

evidence in the event that an allegation or act of misconduct arises.   

 

b) Addressing limitations in the availability of reliable evidence 

As mentioned, one of the most challenging issues to overcome in cases involving sexual 

assault is the absence of direct evidence, which is essential to securing a conviction or 

otherwise achieving some form of accountability. Evidence of this nature is extremely limited 

given the unique context in which sexual assault takes place, which often results in one party 

challenging the allegations of the other. Furthermore, because the criminal elements for most 

types of sexual assault require some form of non-consensual physical contact between the 

victim and perpetrator, the burden for proving that physical contact did, in fact, take place, 

rests with the victim.  

 
11

 Medical Protection Organisation of the United Kingdom. (Dec 2018). Chaperones. Available at:  

https://www.medicalprotection.org/uk/articles/chaperones  
12

 Fisher, C. (24 June 2019). AI Enabled Digital Chaperone: The Key To Preventing Abuse In Daycare And Other Vulnerable 
Settings. Available at: https://www.staysaife.com/post/artificial-intelligence-enabled-digital-chaperone-the-key-to-
preventing-abuse-in-daycare-andother 

https://www.medicalprotection.org/uk/articles/chaperones
https://www.staysaife.com/post/artificial-intelligence-enabled-digital-chaperone-the-key-to-preventing-abuse-in-daycare-andother
https://www.staysaife.com/post/artificial-intelligence-enabled-digital-chaperone-the-key-to-preventing-abuse-in-daycare-andother
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Proving physical contact is difficult for many reasons. First, in the absence of aggravated 

physical violence, it is not uncommon for victims not to have any physical markers of their 

assault, and those that may sustain such injuries, do not always go to the police or hospital or 

even document their injuries. Second, due to the complexity of emotions following an assault, 

which cause many victims to experience feelings of shame, guilt and confusion, many do not 

report to the police or seek the counsel of psycho-social support services, which can create 

evidentiary issues in the future.13 Furthermore, evidence of this nature is limited to proving 

assaults that involve violent physical force, which negate other forms of sexual assault do not 

always leave clear marks.  In these instances, sexual assault occurs, but there are no markings, 

no bruises, and thus, it becomes difficult to prove that physical contact did occur, which is an 

element of the crime of sexual assault that requires evidence to be proven. The results 

generated by AI systems cannot be treated as conclusive proof of the matter asserted – i.e. 

that the physical contact was non-consensual (i.e. additional evidence will be needed to prove 

that the contact was non-consensual) – SAIFE can offer direct evidence that physical contact 

on a specific part of the body was made by a specific person for a specific period of time.14 

 

The evidentiary value of AI, and SAIFE technology more specifically, is worth noting. In cases 

where AI allows the trier-of-fact to see or hear evidence that otherwise would not have been 

available, it is invaluable. In fact, there have been several cases over the past three decades 

where forensic evidence has been the determining factor between a rightful conviction and 

an undue acquittal. Furthermore, digital evidence has also provided for the exoneration of 

defendants who might have been wrongfully convicted.15 Hence, the capacity of SAIFE 

technology to produce an objective account of the physical interactions between people 

presents a groundbreaking opportunity to address some of the limitations in the availability 

of reliable evidence. 

 

c) Upholding protections for the right to privacy  

SAIFE has the capacity to monitor the actions of individuals in an enclosed space without 

interfering with their right to privacy because the technology is deliberately designed not to 

capture or store any information that could personally identify the individuals, but rather 

serves as a data point from which information about a person’s physical location and actions 

can be inferred. In other words, the data, by itself, contains no distinguishing features such 

 
13

 Engel, B. (Nov. 2017). Why Don't Victims of Sexual Harassment Come Forward Sooner? Available at: 

https://www.psychologytoday.com/us/blog/the-compassion-chronicles/201711/why-dont-victims-sexual-harassment-
come-forward-sooner  
14

 Shepherd AI. Internal document. 
15

 Hak, J. (Jan. 2003). ‘The Admissibility of Digital Evidence in Criminal Proceedings’. Available at: https://www.crime-

scene-investigator.net/admissibilitydigitaleveidencecriminalprosecutions.html  

https://www.psychologytoday.com/us/blog/the-compassion-chronicles/201711/why-dont-victims-sexual-harassment-come-forward-sooner
https://www.psychologytoday.com/us/blog/the-compassion-chronicles/201711/why-dont-victims-sexual-harassment-come-forward-sooner
https://www.crime-scene-investigator.net/admissibilitydigitaleveidencecriminalprosecutions.html
https://www.crime-scene-investigator.net/admissibilitydigitaleveidencecriminalprosecutions.html
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as voice or facial recognition that could be used to identify a specific person, which means 

that none of the information it collects can be attached to, or identified with, a particular 

person in the absence of corroborating evidence. It simply detects and monitors human 

actions and interactions and then interprets and codes the behavior in accordance with 

industry-specific standards.16 That being said, it will be imperative for clients to refer to the 

general privacy statutes of the states in which they conduct business, as well as consumer 

rights protection laws and employment laws and regulations that apply to their specific 

jurisdiction before employing SAIFE technology in their place of business.  

 

 

IV. LEGAL ISSUES INVOLVING ARTIFICIAL INTELLIGENCE   

Unlike most forms of digital evidence – which are programmed to perform specific tasks and 

produce specific results – AI has the unique ability ‘to perceive and respond to its environment 

independently and perform tasks that would typically require human intelligence and 

decision-making processes’17 in the absence of human intervention. Furthermore, even 

though AI systems meet the technical definition of ‘digital evidence’ because they store and 

transmit data in digital form, AI differs from other forms of digital evidence because of its 

capacity to replicate certain human traits, such as voice and facial recognition, perception and 

interpretation, as well as reasoning and problem solving skills.18 Despite their notoriety as 

‘intelligent machines’ – with significantly less potential for error than human beings – it is 

important to remember that AI systems are not people and will consequently be treated by 

the courts and other administrative bodies as a form of digital evidence. 19 

Accordingly, the existing law of evidence - and, more specifically, the rules governing digital 

evidence - will be applied to determine the admissibility of individual AI systems on a case-

by-case basis.20 Courts have started to recognize the unique challenges presented by AI, as 

compared to other forms of digital evidence, which raise specific questions around privacy, 

algorithmic bias, as well as social grading and manipulation, in addition to its accuracy and 

authenticity.21 Therefore, even though AI has the power to provide investigative assistance 

to law enforcement, commercial enterprises, and private citizens, it is imperative to 

remember that no system is completely fail-proof, which has compelled many courts to 

 
16

 Internal conversation with Shepherd AI.  
17

 Rigano, supra at 1.  
18

 Goodison, supra at 3.  
19

 Rigano, supra at 1. 
20

 Dickson, K. (2011). ‘Admissibility and Evidentiary Issues with Electronic Evidence’, at 3, citing Frieden & Murray, The 

Admissibility of Electronic Evidence Under the Federal Rules of Evidence, Richmond Journal of Law and Technology, Vol. 
XVII, Issue 2. American Bar Association, National CLE Conference: Seattle, Washington.  
21

 Marr, B. (Nov. 2018). ‘Is Artificial Intelligence Dangerous? 6 AI Risks Everyone Should Know About.’ Available at: 
https://www.forbes.com/sites/bernardmarr/2018/11/19/is-artificial-intelligence-dangerous-6-ai-risks-everyone-should-
know-about/#6c669cbd2404  

https://www.forbes.com/sites/bernardmarr/2018/11/19/is-artificial-intelligence-dangerous-6-ai-risks-everyone-should-know-about/#6c669cbd2404
https://www.forbes.com/sites/bernardmarr/2018/11/19/is-artificial-intelligence-dangerous-6-ai-risks-everyone-should-know-about/#6c669cbd2404
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impose stricter authenticity requirements in order to mitigate risks resulting from incomplete 

data entry, mistakes in output instructions, programming errors, damaging and 

contamination of storage media, power outages and equipment malfunctions.22 

 

a) Lorraine v. Markel American Insurance Company, 241 F.R.D. 534 

(D. Md. 2007) 

In a 2007 opinion, however, Lorraine v. Markel American Insurance Co., the United States 

Court for the District of Maryland undertook the first comprehensive analysis of the 

evidentiary rules and case law that govern the admissibility of electronic evidence at trial, and 

for use at summary judgment. Although more than ten (10) years ago, it remains the most 

single opinion regarding the admissibility of ESI, and has frequently been cited by other courts 

and in secondary sources, given that the existing law of evidence must be applied to the 

admissibility of electronic evidence, and courts that have been asked to do so have expressed 

no significant concerns about the adequacy of those rules to accomplish this task.23  

 

Recognizing this, the Lorraine opinion identifies the following five evidentiary ‘hurdles’ that 

must be evaluated in order to assess the admissibility of electronically stored or digital 

evidence: 

Whether ESI is admissible into evidence is determined by a collection of evidence rules that present 

themselves like a series of hurdles to be cleared by the proponent of the evidence. Failure to 

clear any of these evidentiary hurdles means that the evidence will not be admissible. 

Whenever ESI is offered as evidence, either at trial or in summary judgment, the following 

evidence rules must be considered: (1) is the ESI relevant as determined by Rule 401 (does it 

have any tendency to make some fact that is of consequence to the litigation more or less 

probable than it otherwise would be); (2) if relevant under 401, is it authentic as required by 

Rule 901(a) (can the proponent show that the ESI is what it purports to be); (3) if the ESI is 

offered for its substantive truth, is it hearsay as defined by Rule 801, and if so, is it covered 

by an applicable exception (Rules 803, 804 and 807); (4) is the form of the ESI that is being 

offered as evidence an original or duplicate  under the original writing rule, or if not, is there 

admissible secondary evidence to prove the content of the ESI (Rules 1001-1008);and (5) is 

the probative value of the ESI substantially outweighed by the danger of unfair prejudice  or 

one of the other factors identified by Rule 403, such that it should be excluded despite its 

relevance.24  

 

Honorable Grimm provides guidance on some strategic ways for getting ESI into evidence. 

Recognizes that in order to get ESI into evidence, a series of evidentiary ‘hurdles’, need to be 

overcome – refers specifically to rules 104(a) and (b), 401, 901-902, 801, 1001-1002, and Rule 

 
22

 In re Vee Vinhnee, 336 B.R. 437, 444-45 (B.A.P. 9th Cir. 2005).  

 
23

 Grimm, supra at 357.  
24

 Lorraine v. Markel American Insurance Company, 241 F.R.D. 534, 538 (D. Md. 2007). 
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403.25 ESI includes computer simulation, but does not include artificial intelligence, which is 

why this White Paper also discusses the application of Rules 702 as well as 807.  

 

Although the Lorraine v. Markel American Insurance Co. judgment speaks specifically to ESI, 

the evidentiary issues addressed in the opinion are useful insofar as they indicate issues that 

are likely to arise in cases involving AI.  Accordingly, the next section of the White Paper delves 

into more detail on how to navigate the evidentiary hurdles that are likely to arise when trying 

to admit SAIFE technology into evidence.   

 

 

V. ADMITTING SAIFE TECHNOLOGY INTO EVIDENCE: 
NAVIGATING THE FEDERAL RULES OF EVIDENCE 

The FRE and the evidence code of the specific jurisdiction in which SAIFE technology is 

operationalized will govern the basic foundational, authenticity and other evidentiary 

requirements surrounding the introduction of SAIFE into evidence in both judicial and 

administrative proceedings. Accordingly, it will be imperative to supplement the information 

contained in this White Paper with the specific evidentiary codes, statutes and jurisprudence 

of the relevant jurisdiction, making specific note of any variations of, or additions to, the FRE 

well in-advance of the proceeding.26   

 

The following section identifies which evidentiary hurdles SAIFE is likely to encounter as well 

as an objective analysis based on a review of legal authority on how the judge is likely to rule 

on each issue.  

 

a) Preliminary questions regarding admissibility and conditional 

relevance 

The Lorraine opinion acknowledges the importance of FRE 104(a) and 104(b), which cover 

preliminary issues dealing with the admissibility of evidence, existence of a privilege, 

qualifications of witnesses, as well as the concept of conditional relevance.27 The author of 

the opinion, Honorable Paul W. Grimm, makes note of the fact that very few lawyers 

appreciate the importance of resolving issues relating to these rules at the outset of an 

evidentiary proceeding, specifically those involving digital evidence, especially when 

distinguishing between Rules 104(a) and 104(b). Given that the biggest challenge to the 

admissibility of electronically stored information (ESI) is establishing its authenticity, 

Honorable Grimm recommends that counsel take note of its approach towards resolving 

 
25

 Grimm, supra at 363. 
26

 That being said, the FRE will apply to all federal courts (in both criminal and civil proceedings) and all federal and 

administrative proceedings. 
27

 Lorraine v. Markel American Insurance Company, 241 F.R.D. 534, 538 (D. Md. 2007). 
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issues of the general admissibility and conditional relevance before navigating other 

evidential hurdles under Rules 401, 702, 801, 803/807, 901 and 403.28  

 

i. Rules 104(a) & 104(b): General admissibility and conditional 

relevance 

Rule 104 deals with preliminary rulings concerning the general admissibility and conditional 

relevance of evidence being offered in a legal proceeding which may involve legal questions 

or questions of both law and fact. The relationship between the two sub-rules under Rule 104 

is critical to understand, as it can complicate the way in which digital evidence is admitted 

into evidence in both judicial and administrative proceedings.29   

 

To start, Rule 104(a) positions the court (i.e. the judge) to oversee which evidence is 

presented before the trier-of-fact in a criminal or civil proceeding, except for evidence that is 

deemed to be ‘conditionally relevant’ in terms of Rule 104(b). 

 

Rule 104(a) states the following:  

Preliminary questions concerning the qualification of a person to be a 

witness, the existence of a privilege, or the admissibility of evidence shall 

be determined by the court, subject to the provisions of subdivision (b). 

In making its determination it is not bound by the rules of evidence except 

those with respect to privileges.  

 

Rule 104(a) is qualified by Rule 104(b), which states that:  

When the relevancy of evidence depends upon the fulfillment of a 

condition of fact, the court shall admit it upon, or subject to, the 

introduction of evidence sufficient to support a finding of the fulfillment 

of the condition. 

 

If evidence is found to be ‘conditionally relevant’ under 104(b) - meaning that it is only 

relevant if other facts are proven to be true - then more information is needed to establish a 

causal link between the evidence and a material fact in the case before the evidence in 

question can be admitted.30 Counsel would therefore need to introduce additional evidence 

 
28

 Grimm, supra at 363-366.  
29

 Lorraine, 241 F.R.D. at 539. 
30

 For example, in Cox v. State, 696 N.E.2d 853, 1998 Ind. LEXIS 84 (Ind. June 26, 1998), the testimony of the deputy 
prosecutor was found to be admissible under Indiana Evidence Rule 104(b) which provides that, “[w]hen the relevancy of 
evidence depends upon the fulfillment of a condition of fact, the Court shall admit it upon . . . the introduction of evidence 
sufficient to support a finding of the fulfillment of the condition.” Since here the relevance of the prosecutor’s testimony 
depends on a condition of fact (whether Appellant knew of the events at the bond reduction hearing), and because other 
evidence was present that would support a finding that the condition was fulfilled, the testimony is relevant and admissible. 
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that is admissible under FRE to fulfill the condition-of-fact.31 The Huddleston Standard applies 

to questions involving conditional relevance, which requires the jury to reasonably find the 

conditional fact by a preponderance of the evidence, which is a slightly higher standard that 

what is required for relevance under Rule 401. However, if the judge finds that the proffered 

evidence is inadmissible under FRE, or if the trier-of-fact determines that the proffered 

evidence does not satisfy the condition-of-fact against the Huddleston Standard, the evidence 

is considered irrelevant and consequently inadmissible.32  

 

SAIFE is likely to run into issues concerning conditional relevance under Rule 104(b). For 

example, if the defendant (in either a criminal, civil or administrative proceeding), claims that 

he/she was not at work on the day in question or not in the room when the incident took 

place, he/she will likely argue that SAIFE is irrelevant, and therefore inadmissible. Because 

SAIFE does not capture any personal information about the people it records, Counsel will 

need to introduce additional evidence to support a finding that the person depicted in the 

SAIFE is the defendant. In this regard, preparing employee schedules, appointment books, 

and statements from other employees or clients who saw the defendant at the spa on the 

day for admission into evidence will be critical for satisfying the conditions to admit SAIFE 

under Rule 104(b).  

b) Is the evidence relevant?  

While issues concerning conditional relevance are governed by Rule 104(b), not all cases 

involving SAIFE will involve questions of condition-of-fact. That being said, counsel will 

nevertheless need to present a separate analysis under Rule 401 demonstrating how SAIFE is 

relevant to a material fact in the case. From a conceptual standpoint, it is important to 

remember that relevance is not an inherent characteristic of evidence, but rather the 

relationship between the article in question and point that is trying to be made.33 In other 

words, evidence is only relevant if it is directly related to some element of crime, claim, or 

defense involved in the case.   

 

i. Rule 401. Relevance 

Rule 401 provides the test for relevance and states that ‘[e]vidence is relevant if: (a) it has any 

tendency to make a fact more or less probable than it would be without the evidence; and 

(b) the fact is of consequence in determining the action.’34 In simple terms, this means that if 

a piece of evidence can demonstrate that a material fact is more likely to exist than it would 

be without the evidence, then it is admissible and thus possesses probative value to the case. 

 
31

 FED. R. EVID. 104(b). 
32

 FED. R. EVID. 402. 
33

 James, G. (1941). Relevancy, Probability and the Law, 29 Calif. L. Rev. 689. 
34

 FED. R. EVID. 401(a), (b).  
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Although the FRE have a tendency towards the admissibility of relevant evidence, evidence 

that is not relevant to the existence of a material fact in the case (i.e. one that imposes an 

impact on its outcome) is inadmissible.35 It is worth noting, however, that the standard for 

relevancy is quite low, meaning that the evidence does not need to prove the existence of a 

material fact, but must be sufficient enough to infer that the material fact could, in fact, 

exist.36 The evidence, therefore, only needs to advance the inquiry, not convince the trier-of-

fact the truth of the matter in question. 

 

Accordingly, counsel that is looking to enter SAIFE into evidence must first look at the charges, 

claims and defenses in the proceeding (i.e. charge of rape or aggravated assault; claim of 

sexual misconduct or harassment) and then to the substantive law of the relevant jurisdiction 

to identify each element before determining whether the fact is material to the case. Counsel 

will not only need to find evidence to prove each element in the imputed charges, claims and 

or defenses but will also need to understand how SAIFE fits into the evidentiary body of the 

case. 

 

For example, if there are allegations that the defendant sexually assaulted a client during the 

middle of a massage service, counsel would need to refer to the elements of the crime/claim 

in accordance with the relevant statutes of the specific jurisdiction. Because most jurisdictions 

require an element of physical touch in cases involving sexual assault, counsel would need to 

explain how SAIFE contains evidence that the defendant made physical bodily contact with 

the victim’s genitals for a period of twenty-five (25) seconds during a therapy section to 

demonstrate its probative value to a material fact in the case.  

 

In light of the relatively low standard for relevancy under Rule 401, the probative value of 

SAIFE technology is likely to be quite high and the FRE will compel the court to have a general 

tendency towards admission. The key issues for counsel to remember are to distinguish the 

analysis for conditional relevance under Rule 104(b) from relevance under Rule 401, and to 

clearly demonstrate how SAIFE contains evidence that relate to the specific elements of the 

charges, claims and or defenses in question.  

 
c) Is the evidence admissible? 

Once it is established that the evidence generated by SAIFE is relevant, counsel will then be 

required to demonstrate that it is admissible. The ability to convince a court that evidence 

generated by AI technologies is admissible depends upon the skills and knowledge of the 

party introducing the evidence, the quality of the digital evidence itself, and the credibility 

 
35 FED. R. EVID. 402.  
36

 Roger C. Park, McCormick on Evidence and the Concept of Hearsay: A Critical Analysis Followed by Suggestions to Law 

Teachers, 65 Minn. L. Rev. 423 (1981). Available at: http://repository.uchastings.edu/faculty_scholarship/598  
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and and competence of the expert.37 Hence, the rules governing admissibility of SAIFE will 

most likely involve Rule 702: Testimony by an Expert Witness as well as Rules 801 and 802: 

Definitions of Hearsay and The Rule Against Hearsay, and by association, the exceptions to 

hearsay under FRE 803 and 807. In addition to navigating the requirements of each FRE, it is 

also important to remember that there are various standards of evidence required to meet 

the legal burden of proof for a given Rule, ranging from reasonable suspicion, to a 

preponderance of the evidence, to clear and convincing evidence, or beyond a reasonable 

doubt. Accordingly, counsel must not only be prepared to deal with each of the evidentiary 

hurdles to admissibility under Rule 702 and Rule 803, but also must be prepared to meet the 

requisite standard of proof applicable to each of the rules under FRE.  

 

i. Rule 702. Testimony by Expert Witnesses  

Rule 702 governs the admissibility of evidence that ‘the untrained layman’ would not be able 

to understand intelligently without the assistance of an expert witness who has specialized 

knowledge in the subject matter at hand.38 Whether a particular piece of evidence warrants 

the need for such testimony is determined by the judge who must decide if it would be useful 

to have a complicated technical process explained by an expert to ensure to the trier-of-fact 

can make an accurate assessment of the evidence presented.39 If so, then the party 

introducing the evidence may be instructed by the judge to bring in an expert to testify to its 

reliability, or may also decide to on the basis of their own volition.40 

 

The decision about whether a piece of evidence warrants the need for expert testimony is a 

threshold determination made by the trial court after conducting a preliminary assessment 

of whether the methodology or technique involved in the case can be easily understood by 

the trier-of-fact so as to enable him/her to make an accurate assessment of the weight that 

should be attached to the particular piece of evidence.41 This preliminary assessment should 

turn on the answer to a very simple and straightforward question – would the trier-of-fact 

(i.e. ‘the untrained layman’) be able to understand how SAIFE technology works and why it 

arrived at a particular conclusion about the physical interactions between people without the 

assistance of someone with specialized knowledge to explain the process? If not, then an 

expert will likely be needed to assist the trier-of-fact in understanding how the device works 

 
37

 Hak, supra at 1.  
38

 Ladd, M. (1952). Expert Testimony, 5 Vand. L. Rev. 414, 418 (1952). 
39

 Ibid.  
40

 Generally speaking, it will be better to anticipate the need for an expert witness and to take sufficient time to find an 
expert that is best suited for your client’s needs than to wait to be ordered by the court to get one.  
41

 Funk, C. (2018). When do you need an expert witness? Available at: https://www.theexpertinstitute.com/when-do-you-

need-an-expert-witness/  

https://www.theexpertinstitute.com/when-do-you-need-an-expert-witness/
https://www.theexpertinstitute.com/when-do-you-need-an-expert-witness/
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so he/she can make an informed decision about the weight that should be assigned to a 

particular piece of evidence.42  

 

Once it is decided that an expert witness would be useful in a particular matter, the admission 

of that expert’s testimony will be subject to requirements under FRE 702. 

 

Rule 702 states the following: 

A witness, who is qualified as an expert by knowledge, skill, experience, 

training, or education may testify in the form of an opinion or otherwise 

if: 

a) the expert’s scientific, technical, or other specialized knowledge 

will help the trier-of-fact to understand the evidence or to 

determine a fact in issue; 

b) the testimony is based on sufficient facts or data; 

c) the testimony is the product of reliable principles and methods; 

and 

d) the expert has reliably applied the principles and methods to the 

facts of the case.43 

 

1. Standards for Admission under Frye and Daubert 

While the admission of expert testimony was originally decided according to the criteria 

provided for in the Frye Standard - which involved a ‘general acceptance’44 standard by the 

scientific community of the methodologies used to generate the evidence - the Supreme 

Court’s 1993 decision in Daubert v Merrell Dow Pharmaceuticals held that scientific 

consensus is not a necessary precondition for the admissibility of evidence, thus replacing the 

use of the Frye Standard in federal courts.45 Instead, the Court held that Rule 702 rather 

provides for a flexible reliability standard, which allows the trier-of-fact to make an 

independent evaluation of the weight of the evidence after hearing expert testimony, which 

is then subject to cross-examination, contrary evidence, as well as an instruction by the court 

regarding burden of proof.46 Hence, the Court’s rationale in Daubert was grounded in 

 
42

 Ibid. 
43

 FED. R. EVID. 702. It is worth noting that the Advisory Committee on the Rules of Evidence is considering two possible 

amendments to Rule 702: first, to prohibit experts from stating an opinion that goes beyond what is supported by the 
expert’s data and methodology; and second, to clarify that the trial judge must find the Rule 702 requirements satisfied by 
a preponderance of the evidence. 
44

 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). The Court held that expert testimony must be based on scientific 
methods that are sufficiently established and accepted. 
45

 Daubert v Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993). However, it is critical to note that certain jurisdictions still 

adhere to the Frye Standard, including California, Illinois, Maryland, Minnesota, New Jersey, New York, Pennsylvania, and 
Washington.  

46
 The Daubert Standard: A Guide To Motions, Hearings, and Ruling. November 20, 2018. Available at: 

https://www.theexpertinstitute.com/the-daubert-standard-a-guide-to-motions-hearings-and-rulings/  

https://www.theexpertinstitute.com/the-daubert-standard-a-guide-to-motions-hearings-and-rulings/
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adherence to the judicial process - which provides each side with the opportunity to present 

their interpretation of events - and one that must be treated as separate and distinct from 

the search for scientific certainties, given that such ‘conclusions are subject to perpetual 

revision.’47 

 

The primary takeaway from Daubert is that it affirmed the trial court’s role as ‘gatekeeper’ 

insofar as the trial judge is responsible for ensuring that expert testimony flows from credible 

scientific knowledge, which thus requires the judge to make a preliminary assessment of 

whether the testimony is ‘relevant to the task at hand’ and rests upon ‘a reliable 

foundation’48; accordingly, questions regarding expert testimony cannot simply be referred 

to the trier-of-fact as a question of weight. Furthermore, because the admissibility of expert 

testimony is subject to Rule 104(a), not Rule 104(b), the trial judge must find, based on a 

preponderance of the evidence, the expert’s: (1) methodology to be scientifically sound; and 

(2) methods to have been appropriately applied to the facts at issue, before the evidence can 

be presented to the trier-of-fact.49 

 

The Supreme Court’s ruling in Daubert proposed five criteria for determining the admissibility 

of scientific evidence, which are collectively referred to as the Daubert Standard.  

a) whether the theory or technique has been tested; 

b) whether the theory or technique has been subject to peer review;  

c) whether there is a known error rate for the theory or technique;  

d) whether the theory or technique has any standards or controls, and if so, what the 

maintenance is thereof; and  

e) whether the theory or technique has been generally accepted in the scientific 

community.50  

 

The list provided above is neither exhaustive nor dispositive, and that the factors to be 

considered in a given case will depend upon the type of testimony being offered (i.e. non-

scientific expert testimony) and relevance to the particular field of knowledge.51 Further, it is  

 
47

 Daubert, 509 U.S. 596-597. 
48

 Daubert, 509 U.S. 584-587. 
49

 See Bourjaily v. United States, 483 U.S. 171 (1987) 
50

 The Daubert Standard: A Guide to Motions, Hearings, and Ruling.   
51

 See Kumho, 119 S.Ct. 1167, 1175; Tyus v. Urban Search Management, 102 F.3d 256 (7th Cir. 1996) (noting that the 

factors mentioned by the Court in Daubert do not neatly apply to expert testimony from a sociologist). See also 
Kannankeril v. Terminix Int'l, Inc., 128 F.3d 802, 809 (3d Cir. 1997) (holding that lack of peer review or publication was not 
dispositive where the expert's opinion was supported by “widely accepted scientific knowledge”). It is worth mentioning 
two other Supreme Court cases that followed after Daubert - which collectively referred to as the ‘Daubert Trilogy’ – in 
light of their clearer clarification and articulation of the principles of provided by the Daubert Standard. In the first case, 
General Electric Co. v. Joiner, 522 U.S. 136 (1997), the Supreme Court held that a district court may exclude expert 
testimony when there is evidence of a gap between the evidence being relied upon by the expert and his/her conclusion, 
and that appellate courts should apply an abuse-of-discretion standard when reviewing a decision by the trial court to 
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critical to remember that the Daubert Standard intends to prevent unreliable (i.e. ‘junk 

science’52) from being presented as expert testimony in trial; accordingly, the onus rests with 

the party introducing the expert to demonstrate his/her reliability by a preponderance of 

evidence.53 

 

2. Using Expert Testimony to Admit SAIFE into Evidence 

Given that SAIFE is a piece of novel scientific evidence insofar as it is original and has been 

designed to perceive, interpret and respond to physical interactions that occur in its 

surrounding physical environment54, use of a credible expert witness who can attest to the 

reliability of the technology and its algorithmic integrity will be essential for its successful 

admission into evidence and its survival to a potential challenge under Daubert. 

Accordingly, counsel will need to secure an expert who satisfies all the criteria under Rule 

702, including someone who:  

 

a) possesses the requisite knowledge to assist the trier-of-fact in understanding how 

SAIFE technology works, specifically from a process-perspective; 

b) bases testimony on sufficient facts and/or data generated from SAIFE; 

c) demonstrates sound reasoning of testimony by using reliable principles and 

methods; and 

d) consistently applies the principles and methods to the facts of the case.55 

 

In this regard, finding an expert witness who not only has a specialized understanding of AI 

and a demonstrative record thereto, but who can also explain how SAIFE technology works - 

on the basis of sufficient facts and generated data - in a manner that is clear and concise, is 

crucial for: (1) establishing the credibility of the expert witness; and (2) demonstrating the 

technology as a reliable piece of digital evidence. For this reason, the most effective 

approach to validating the methodologies and approaches used by an expert remains peer 

review.56  

 
admit testimony by the expert witness. In the second case, Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999), the Supreme 
Court held that the Daubert Standard applies to all types of expert testimony, including that which is non-scientific in 
nature. These three cases, when read together, provide a clearer explanation of the rules under Daubert and weight of its 
legal authority the jurisdictions that have adopted the Daubert Standard.  
52

 Huber, P. (1992). ‘Book Note - Galileo’s Revenge: Junk Science in the Courtroom. Volume 6, Fall Issue. New York, New 

York: Basic Books. (stating that “junk science is not an altogether new phenomenon in the courtroom”).  
53

 The Daubert Standard: A Guide to Motions, Hearings, and Ruling.  
54

 Egesdal, S. (1986(. The Frye Doctrine and Relevancy Approach Controversy: An Empirical Evaluation. 74. GEO. L.J. 1769, 

1769 (1986).  
55

 FED. R. EVID. 702.  
56

 Imwinkelried, J. (2003). The Meaning of "Appropriate Validation" in Daubert - Interpreted in Light of the Broader 
Rationalist Tradition, not the Narrow Scientific Tradition, 30 Fla. St. U. L. Rev. (2003). Available at: 
https://ir.law.fsu.edu/cgi/viewcontent.cgi?article=1593&context=lr 

https://ir.law.fsu.edu/cgi/viewcontent.cgi?article=1593&context=lr
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Because AI can be constructed using various sorts of computer tools, methods, and modeling, 

finding an expert who can demonstrate sound reasoning when explaining how infrared sensor 

technology can be used to identify the body parts of people in the room, including their 

location and orientation, and attesting to the reliability of the methods used to classify the 

‘off-limit areas’ in a person’s body – will be another critical factor in assessing the credibility 

of the expert under FRE 702, and his/her capacity to speak to the reliability of SAIFE’s 

interpretation of what occurred in a particular place at a particular moment in time. 

Furthermore, understanding how SAIFE interprets a ‘good touch’ from a ‘bad touch’ and then 

sends signals indicating that an incident is taking place, are likely to be two critical areas for 

the trier-of-fact to grasp since it is likely to be the only piece of evidence - outside the 

testimony of people in the room – who can attest to what took place at a given moment in 

time. Accordingly, finding an expert witness who not only possesses a specialized 

understanding AI and SAIFE more specifically, but who can apply those principles and 

methods to the facts in a clear and consistent matter, will be a crucial determinant in the 

success of the case.  

 

In this regard, it will be critical to keep the criteria established by the Daubert Standard when 

selecting an expert witness to prepare for any potential challenges that arise under Daubert. 

 

3. Surviving Challenges Under Daubert  

Given the novelty of SAIFE technology, it is highly likely that experts who are called to testify 

to the reliability of the device will encounter challenges under Daubert. The process for 

challenging the admissibility of expert testimony often involves a Daubert motion, which may 

be brought during discovery, or after commencement of a trial, depending on the 

circumstances of the particular case and the rules of the specific court.  It is important to note, 

however, that all motions which seek to undermine the admissibility of expert testimony must 

be presented to the court within a period reasonable time.57  

 

In matters that rely heavily on expert testimony, certain jurisdictions have required federal 

courts to set discovery and trial schedules that provide both parties with sufficient time to 

introduce the necessary evidence, including publications and reports, computer animations 

and simulations, etc. given that it is quite a complicated process and it is therefore best to 

provide parties with the opportunity to secure experts who meet the requirements under 

Rule 702.58  

 
57

 The Daubert Standard: A Guide to Motions, Hearings, and Ruling.  
58

 See Smith v. Ford Motor Co., 215 F.3d 713, 722 (7th Cir. 2000). See also Goebel v. Denver and Rio Grande W. R.R., 215 F. 

3d 1083, 1087 (10th Cir. 2000) (district court orally denied motion to exclude expert testimony on morning of trial); McPike 
v. Corghi S.p.A., 87 F. Supp. 2d 890, 891 n.1 (E.D. Ark. 1999) (court telephoned attorneys with ruling denying defendant’s 
motion to exclude plaintiff’s expert testimony because closeness of trial did not allow sufficient time for formal written 
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ii. Rules 801 & 802. Definitions and The Rule Against Hearsay 

Hearsay is a statement, other than one made by the declarant while testifying at the trial or 

hearing, offered into evidence to prove the truth of the matter asserted.59 Rule 801(a) defines 

a ‘statement’ as either: (1) an oral or written assertion, or (2) non-verbal conduct of a person 

that is intended to be an assertion. An example of non-verbal that is intended to make a 

statement would be waving at someone to say hello, as it nevertheless aims to communicate 

a specific message. Statements that do not constitute as hearsay include prior statements 

made by the testifying witness and admissions made by party-opponents.60  

 

In the context of digital evidence, the issue at the center of any query around hearsay is 

whether electronic recordings fall within the definition of ‘statements’ in terms of Rule 

801(a). Because SAIFE technology has the capacity to produce a written transcription of the 

physical conduct that occurs within its surrounding environment, and to classify certain types 

of conduct as ‘inappropriate’ according to industry-specific standards, the information 

offered by SAIFE will likely constitute as testimonial evidence insofar as it aims to substantiate 

claims that an act of sexual assault, abuse and other form of misconduct did, in fact, take 

place. Accordingly, the evidence proffered by SAIFE (if presented as a written transcript of 

physical interaction between the parties) would satisfy the definition of ‘hearsay’ under FRE 

801.61   

 

In terms of FRE 802, hearsay is generally inadmissible except as provided by the exceptions 

under Rule 803 (which will be discussed in the subsequent section), or by other rules 

prescribed by the Supreme Court or by an Act of Congress.62 The rationale for imposing a 

general exclusion to hearsay is to prevent out-of-court, second-hand statements from getting 

admitted into evidence given probable weaknesses in their reliability.63 It is imperative to 

note, however, that FRE 802 only applies to statements which are offered to prove the truth 

 
memo and order at that time; court later rendered substituted memorandum and order, fully stating reasons for its decision 
in writing).  
59

 FED. R. EVID. 801(c). 
60

 FED. R. EVID. 801(d)(1), (2). 
61

 When applied to SAIFE, it will depend on the format in which it is presented in the judicial proceeding. If SAIFE offers a 
play-back feature, and if there is sufficient evidence demonstrating that the defendant was the person in the room at the 
time in which the recording was made, then the recordings may not be considered hearsay under 801(d)(2) if the court finds 
the recordings to be admissions (i.e. non-verbal conduct) made by the Defendant and thus not within the realm of hearsay. 
This decision will ultimately depend upon whether SAIFE is considered to be either: (1) an actual recording of the defendant’s 
physical conduct; or (2) an interpretation of the defendant’s physical conduct, which will depend solely upon the reliability 
of the technology, as attested to by the expert.   
62

 FED. R. EVID. 803.  
63

 Saltzburg, S. (2016). Rethinking the Rationale(s) for Hearsay Exceptions, 84 Fordham L. Rev. 1485, 1486 (2016). Available 

at: https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=5173&context=flr  

https://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=5173&context=flr
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of the matter being asserted; accordingly, if the significance of the statement rests solely with 

the fact that it was made, it does not constitute as hearsay.64   

 

Therefore, because SAIFE is likely to satisfy the definition of hearsay under FRE 801, and 

because its recordings are designed to substantiate claims that an act of sexual assault, abuse 

or other form of misconduct occurred at a specific time and place, evidence generated by 

SAIFE will likely be subject to the Rule Against Hearsay under FRE 802, and thus excluded from 

admission into evidence unless covered by one of the hearsay exceptions, under Rules 803, 

804, and 807.  

 

iii. Rules 803. Exceptions to the Rule Against Hearsay 

There are a series of exceptions to the Rule Against Hearsay based on two fundamental 

values: necessity and trustworthiness, with the underlying assumption being that certain 

types of hearsay evidence are more reliable than regular forms of hearsay.65 The rationale for 

creating a category of exceptions stems from the notion that, under specific sets of 

circumstances, a hearsay statement may possess a sufficient guarantee of trustworthiness 

irrespective of whether the declarant is available as a witness.66  

 

Rule 803 provides the following exceptions to FRE 802 when availability of the declarant is 

immaterial: 

● 803(1) Present-Sense Impression 

● 803(2) Excited Utterance 

● 803(3) Statements of a Then-Existing Condition (mental, emotional or physical) 

● 803(4) Statement Made for Medical Diagnosis or Treatment 

● 803(5) Recorded Recollection 

● 803(6) Records of Regularly Conducted Activity 

● 803(7) Absence of a Records of a Regularly Conducted Activity 

● 803(8) Public Records 

● 803(9) Public Records of Vital Statistics 

● 803(10) Absence of a Public Record 

● 803(11) Records of Religious Organizations Concerning Personal or Family History 

● 803(12) Certificates of Marriage, Baptism, and Similar Ceremonies 

● 803(13) Family Records 

● 803(14) Records of Documents That Affect an Interest in Property 

 
64

 Kirgis, P. Meaning, Intention, and the Hearsay Rule, 43 Wm. & Mary L. Rev. 275, 282. (2001), citing People v. Reifenstuhl, 
99 P.2d 564,566 (Cal. Dist. Ct. App. 1940); State v. Tolisano, 70 A.2d 118 (Conn. 1949); Friedman v. State, 13 S.E.2d 467 (Ga. 
1941). Available at: https://scholarship.law.wm.edu/wmlr/vol43/iss1/8.  

 

 
65

 Saltzburg, supra at 1491.  
66

 Ibid at 1496. 

https://scholarship.law.wm.edu/wmlr/vol43/iss1/8
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● 803 (15) Statements in Documents That Affect an Interest in Property 

● 803 (16) Statements in Ancient Documents 

● 803 (17) Market Reports and Similar Commercial Publications 

● 803 (18) Statements in Learned Treatises, Periodicals, or Pamphlets  

● 803 (19) Reputation Concerning Personal or Family History 

● 803 (20) Reputation Concerning Boundaries or General History 

● 803 (21) Reputation Concerning Character 

● 803 (22) Judgment of a Previous Conviction 

● 803 (23) Judgments Involving Personal, Family, or General History, or a Boundary67 

 

Of all the exceptions provided to the rule against hearsay, Rule 803(6) offers the most 

promising opportunity for admitting SAIFE into evidence, as it provides for the introduction 

of Records of Regularly Conducted Activity.  

 

Accordingly, Rule 803(6) provides that:  

A record of an act, event, condition, opinion, or diagnosis if: 

a) the record was made at or near the time by - or from information transmitted 

by - someone with knowledge; 

b) the record was kept in the course of a regularly conducted activity of a 

business organization, occupation, or calling, whether or not for profit; 

c) making the record was a regular practice of that activity; 

d) all these conditions are shown by the testimony of the custodian or another 

qualified witness, or by certification that complies with Rule 902(11) and (12), 

or with a statute permitting certification; and 

e) the opponent does not show that the source of information or the method 

or circumstances of preparation indicate a lack of trustworthiness.68 

 

Although the original purpose of rule was to avoid problems in securing a witness who 

possessed firsthand knowledge of the routine activities of a business, the business records 

exception offered under Rule 803(6) can be used a can also be used as a strategic entry point 

for navigating some of the evidentiary hurdles that SAIFE technology is likely to encounter 

under FRE 802, given that it is likely to be conceived by the court as hearsay.69 However, in 

order to do so effectively, use of SAIFE technology will need to become embedded in the 

regular course of business if it is to overcome the challenges to hearsay.  

 

Should SAIFE become embedded in the regular course of business, counsel can then position 

itself to invoke 803(7) when there is an absence of a record of a regularly conducted activity. 

 
67

 FED. R. EVID. 803.  
68

 FED. R. EVID. 803(6). 
69

 Saltzburg, supra at 1490.  
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Rule 803(7) states the following:  

Evidence that a matter is not included in a record in terms of Rule 803(6) if: 

a) the evidence is admitted for purposes of proving that the matter did not 

occur or exist; 

b) a record was regularly kept for a matter of that kind; and 

c) the opponent does not show that the possible source of the information or 

other circumstances indicate a lack of trustworthiness.70 

 

Accordingly, it is possible to use the information that is included in records conducted in the 

regular course of business can, as well as the information that is excluded from such records, 

as long as there is no indication of untrustworthiness in the source of information, which 

would be SAIFE technology.  

 

iv. Rule 807. Residual Exception 

FRE 807 is commonly referred to as the ‘catch-all’ or ‘residual’ exception because it allows for 

the admission of hearsay evidence that falls outside the protection of the other exceptions 

provided under Rules 803 and 804.71 While it is not always advisable to rely solely on Rule 807 

for getting hearsay admitted into evidence, it offers one of the most promising avenues for 

SAIFE to overcoming hearsay challenges. 

 

Accordingly, FRE 807 provides that other statements are not excluded by the hearsay 

rule if the court determines that:  

a) the statement is offered as evidence of a material fact; and  

b) the statement is the best evidence that the user can obtain through 

reasonable efforts; and  

c) admitting the statement will best serve the general purpose of these rules 

and the interests of justice; and  

d) the evidence has an equivalent "guarantee of trustworthiness" as the other 

exceptions in Rules 803 and 804; and  

e) the user of the evidence notifies the adverse party in advance (to provide a 

fair opportunity to prepare): 1) intention to use the statement, 2) specifics of 

the statement, including the Declarant's name and address.72 

 

In order to strengthen the likelihood of the evidence being offered by SAIFE to getting 

admitted into evidence, it will be critical for counsel to make strong arguments under Rule to 

 
70 FED. R. EVID. 803(7). 
71

 Saltzburg, supra at 1487 Fn. 17. 
72

 FED. R. EVID. 807. 
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attest to its relevance to a material fact in the case (i.e. evidence of physical contact between 

the parties), to demonstrate its probative value to the case.  

 

 

d) Can it be authenticated? 

Even after evidence is deemed relevant and admissible, it still must be authenticated before 

it can be presented to the trier-of-fact. In the law of evidence, authentication is the process 

for verifying the genuineness of the evidence being proffered to prove that it is not fake, 

misleading or falsified in any way.73 Generally speaking, authentication can be achieved using 

one of two means: first, by having a chain-of-custody witness testify to the sequence of its 

custody, control, transfer, analysis and disposition; or second, by having an expert witness 

determine whether the piece of evidence contains the necessary characteristics to be 

considered genuine.74 However, certain forms of evidence are deemed to be ‘self-

authenticating’ under the FRE insofar as no extrinsic evidence is required to establish their 

legitimacy.75  

 

While the requirement of authentication applies to most forms of evidence – namely physical 

and documentary – the introduction of digital evidence is often more complicated due to the 

different modes in which electronic records are stored.76 Judge Jack B. Weinstein, a Senior 

United States District Judge in New York, who is well-known for his treatises on evidence, 

purports that the admissibility of electronic records needs to be treated as a fact-intensive 

issue and that bright-line rules for admission do not apply. For example, if the records at issue 

are stored in a computer, they likely raise no computer-specific authentication concerns. 

However, if a computer system processes data in addition to storing it, then counsel must be 

prepared to deal with authentication issues, especially if the processing systems are complex 

and relatively novel, given that flaws in the system can affect the accuracy and reliability of 

the data. Accordingly, the degree of foundation required to authenticate digital evidence 

often depends on the quality of the data input, the complexity of the processing system and 

the frequency at which it operates, as well as the ability to test and verify the accuracy of the 

results generated by the system from which it originates.77 If counsel fails to meet the 

minimum requirements for authenticity, which is simply a prima facie showing that the 

evidence is what it says it is – the evidence will be deemed irrelevant and inadmissible. 
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 Dickson, supra at 1.  
74

 FED. R. EVID. 901(a), (b).  
75

 FED. R. EVID. 902. 
76

 Dickson, supra at 6. 
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i. Rule 901. Extrinsic evidence 

Rule 901(a) provides for the authentication or identification of evidence through the 

introduction of extrinsic evidence to demonstrate that the original evidence is what it 

proclaims to be. The standard for authentication will depend on the jurisdiction; however, 

most courts employ a preponderance of evidence standard to prove the genuineness of the 

evidence being offered.78 Despite the Advisory Committee describing FRE 901 as ‘inherent, 

logical necessity’, many lawyers neglect their obligations for authenticating digital evidence 

and inevitably fail to get it admitted into evidence.79    

 

Rule 901(b) provides various examples of the types of extrinsic evidence that can be used to 

authenticate evidence, which includes the following: 

 

● 901(b)(1) Testimony of a Witness with Personal Knowledge 

● 901(b)(2) Non-Expert Opinion about Handwriting 

● 901(b)(3) Comparison by a Witness or the Trier-of-Fact 

● 901(b)(4) Distinctive Characteristics and the Like 

● 901(b)(5) Opinion about a Voice 

● 901(b)(6) Evidence about a Telephone Conversation 

● 901(b)(7) Evidence about Public Records 

● 901(b)(8) Evidence about Ancient Documents or Data Compilations 

● 901(b)(9) Evidence about a Process or System 

● 901(b)(10) Methods Provided by a Statute or Rule80 

Of all the examples of extrinsic evidence provided under FRE 901(b), the two that offer the 

most promising opportunity for admitting SAIFE into evidence are 901(b)(1) Testimony of a 

Witness with Person Knowledge, and 901(b)(9) Evidence about a Process or System. 

Accordingly, Rule 901(b)(1) allows testimony from a person with personal knowledge who can 

attest to the fact that a particular item is what it proclaims to be; while Rule 901(b)(9) allows 

evidence describing a process or system and showing that it produces an accurate result, 

which is specifically designed for situations where the accuracy of the result depends upon 

the quality of the system that produces it.81 While evidence offered in terms of 901(b)(9) 

would be necessary for admitting SAIFE technology into evidence, it would also be useful for 

counsel to call a witness who is familiar with SAIFE – such as an employee who has personal 

knowledge of how the device operates and generates data – to attest to the authenticity of 

the evidence presented.  

 
78

 Grimm, supra at 378. 
79

 7 J. WIGMORE, EVIDENCE § 2129, p 564.  
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 See Transport Indemnity Co. v. Seib, 178 Neb. 253, 132 N.W.2d 871 (1965); State v. Veres, 7 Ariz.App. 117, 436 P.2d 629 

(1968); and Merrick v. United States Rubber Co., 7 Ariz.App. 433, 440 P.2d 314 (1968). 
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ii. Rule 902. Self-authentication 

Rule 902 allows for certain forms of evidence to be ‘self-authenticating’ meaning that no 

extrinsic evidence is required to establish their legitimacy. These types of documents include 

the following: 

 

● 902(1) Domestic Public Documents that are Sealed and Signed 

● 902(2) Domestic Public Documents that are not Sealed but are Signed and Certified 

● 902(3) Foreign Public Documents 

● 902(4) Certified Copies of Public Records 

● 902(5) Official Publications 

● 902(6) Newspapers and Periodicals 

● 902(7) Trade Inscriptions and the Like 

● 902(8) Acknowledged Documents 

● 902(9) Commercial Paper and Related Documents 

● 902(10) Presumptions Under a Federal Statute 

● 902(11) Certified Domestic Records of a Regularly Conducted Activity 

● 902(12) Certified Foreign Records of a Regularly Conducted Activity 

● 902(13) Certified Records Generated by an Electronic Process or System 

● 902(14) Certified Data Copied from an Electronic Device, Storage Medium or File82 

 

As with FRE 901(b), there are two types of documents that offer the most promising 

opportunity for admitting SAIFE into evidence: first, 902(11) Certified Domestic Records of a 

Regularly Conducted Activity; and second, 902(13) Certified Records Generated by an 

Electronic Process or System.  

 

Accordingly, Rule 902(11) allows for the original or copy of a business record that satisfies FRE 

803(6) under exceptions to the hearsay rule, with certification of the custodian of the 

document or other qualified person which complies with a federal statute or rule prescribed 

by the Supreme Court. It is imperative to note, however, that the party introducing the 

evidence under 902(11) must provide the opposing party with written notice of the intent to 

introduce the record and must make the record and the certification available for inspection 

to ensure there is sufficient opportunity to challenge their authenticity.83 Given that SAIFE 

technology will likely be subject to challenges under the hearsay rule, invoking the hearsay 

exception under FRE 803(6) and satisfying the authentication requirements under 902(11) 

will be an efficient way to resolve two evidentiary issues at once.  
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 FED. R. EVID. 902. 
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Rule 902(13) allows self-authentication for a record that is generated by an electronic process 

or system that produces an accurate result, as demonstrated by certification from a qualified 

person which complies with the certification requirements under 902(11). If FRE 902(13), the 

party introducing the evidence must comply with the notice requirements under 902(11).84  

 

Although 902(13) is unlikely to apply to authenticating SAIFE technology at the outset, it is 

useful to keep in mind when it comes to mainstreaming use of the device across different 

industries and as a source of digital evidence in judiciary proceedings.  

 

iii. Rule 1001. Best Evidence Rule 

FRE 1001, commonly referred to as the ‘Best Evidence Rule’, intends to protect against any 

inaccuracies, falsifications or misrepresentations in the introduction of documentary 

evidence by insisting parties to produce original documentation. In instances where the 

original cannot be produced, a reasonable explanation is required; however, in cases 

involving electronically stored information, the term ‘original’ usually covers any print-out or 

other output that is readable as long as it accurately reflects the information stored in the 

electronic device.85  

 

Accordingly, a well-documented chain-of-custody procedure will likely be required for the 

introduction of SAIFE into evidence in order to demonstrate that the information the device 

collected at a particular time on a particular date was not changed or manipulated in any way 

to ensure the preservation, collection, and any printouts of the data are accurate reflections 

of what took place at the time in question. In the absence of reliable chain-of-custody 

procedures, opposing counsel may challenge the accuracy of the data as not meeting either 

of the requirements under FRE 1001 or FRE 901 in order to get SAIFE excluded from admission 

at trial.86 

 

e) Does admission of the evidence impose an unfair prejudice to the 

Defendant? 

 

i. Rule 403. Excluding relevant evidence  

Although the FRE lean towards the admission of relevant evidence87, Rule 403 allows for the 

exclusion of relevant evidence ‘if its probative value is substantially outweighed by a danger 

of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, 
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 FED. R. EVID. 902(13). 
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 FED. R. EVID. 1001.   
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 Holley, J. (2010). ‘Evidence Chain of Custody and Control’, at 39. Chapter in Handbook of Digital Forensics and 
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undue delay, wasting time, or needlessly presenting cumulative evidence.’88 In other words, 

even if a piece of evidence is relevant and meets all the grounds for admissibility, it can still 

be excluded from admission if it would impose an unreasonable level of harm against the 

opposing party. Circumstances involving an exclusion under FRE 403 range from presenting 

large amounts of extraneous evidence that have little bearing on material facts in the case, 

to introducing evidence that is likely to incite an intense emotional response from the trier-

of-fact which may distract from the probative value of the evidence.89  

 

For example, in State v. Bocharski, which was a case involving the violent murder of an 86-

year old woman, the High Court judge upheld the murder conviction but ruled that several of 

the photographs admitted at trial by the prosecution were overly graphic and had minimal 

probative value given that other evidence was available to prove the victim had been stabbed 

in the head multiple times.90 Because the manner of killing was not an issue of dispute in the 

case, there was no need to present photographs of the dead body to the jury; given the 

relatively low probative value of the photographs and the relatively high risk of danger for the 

images to incite an emotional response in the jury, the High Court judge held that they should 

have been excluded from evidence under FRE 403 due to the danger of unfair prejudice and 

unnecessary presentation of cumulative evidence.91  

 

Accordingly, an analysis under FRE 403 requires the probative value of the evidence needs to 

be balanced against the harm that may result from its admission. This is a decision that is 

made by the trial court and leaves the opportunity for the judge to impose a limiting 

instruction under FRE 104.92  

 

Despite the strong probative value of SAIFE technology, counsel should be prepared to deal 

with challenges that arise under FRE 403 even if they are unlikely to succeed. Of all the 

grounds upon which opposing counsel could challenge the admission under Rule 403, the 

most likely is that SAIFE attempts to mislead the jury by introducing demonstrative evidence 

that presents an interpretation, rather than an actual depiction, of what took place. Counsel 

should be prepared to balance the strong probative value of SAIFE (assuming it passes the 

requirements under FRE 901 and 902) to prove that physical contact between the parties did, 

in fact, take place, (which is a material fact that emanates from a reliable source of evidence) 

and does not pose a danger of misleading the trier-of-fact because it does intend to distract 

from the task at hand, but rather present an objective account of what happened in a 

particular space at a particular time. Furthermore, because SAIFE does not present images or 
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 FED. R. EVID. 403 
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audio that is likely to incite an emotional response from the trier-of-fact, impose an undue 

delay, waste the court’s time, or involve the presentation of cumulative evidence, the 

evidence should overcome any challenges raised under FRE 403.  

 

 

VI. CONCLUSION 

Like any other witness or piece of evidence, SAIFE technology will be subject to intense 

scrutiny. And, like any other witness, preparations will need to focus on SAIFE’s capacity to 

truthfully attest to the facts at issue, and to demonstrate the reliability of the methodology 

that was used to arrive at the particular conclusion about what happened in a particular place 

and at a particular time. However, it is important to remember that there is nothing 

mysterious about the admission of electronic evidence. Therefore, when analyzing its 

admissibility, it is best to treat the evidence as though it were originating from the most 

similar, non-electronic source and to apply those evidentiary rules and principles, as doing so 

will most often lead to the correct result.  
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